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Synopsis
Background: Patient brought action against neurologist for
medical malpractice, alleging that neurologist negligently
failed to diagnose patient's broken hip. Neurologist motioned
for dismissal, alleging that affidavit given by orthopedic
specialist was insufficient as a matter of law. The Superior
Court, Richmond County, Dickert, J., denied the motion to
dismiss and neurologist took interlocutory appeal.

[Holding:] The Court of Appeals, Smith, P.J., held that
orthopedist was qualified to give expert testimony in support
of patient's medical malpractice action.

Affirmed.

West Headnotes (6)

[1] Health
Affidavits of merit or meritorious defense; 

 expert affidavits

A motion to dismiss for an insufficient affidavit
under statute regarding the filing of expert
affidavits in medical malpractice actions is a
motion to dismiss for failure to state a claim
under separate statute regarding how defenses
and objections should be presented. West's
Ga.Code Ann. §§ 9-11-9.1, 9-11-12(b)(6).

1 Cases that cite this headnote

[2] Health
Affidavits of merit or meritorious defense; 

 expert affidavits

A trial court may grant a motion to dismiss a
medical malpractice action for an insufficient
affidavit only where the affidavit attached to
the complaint discloses with certainty that the
plaintiff would not be entitled to relief under any
state of provable facts. West's Ga.Code Ann. §§
9-11-9.1, 9-11-12(b)(6), 24-9-67.1.

1 Cases that cite this headnote

[3] Appeal and Error
Cases Triable in Appellate Court

Appellate court reviews de novo the trial court's
application of statute governing the filing of
expert affidavits in medical malpractice actions.
West's Ga.Code Ann. § 24-9-67.1.

1 Cases that cite this headnote

[4] Evidence
Due care and proper conduct in general

Statutory area of practice or specialty in which
the opinion is to be given, for purposes of
qualifying expert opinion in medical malpractice
actions, is dictated not by the apparent expertise
of the treating physician, but rather by the
allegations of the complaint concerning the
plaintiff's injury. West's Ga.Code Ann. §
24-9-67.1(c)(2).

4 Cases that cite this headnote

[5] Evidence
Due care and proper conduct in general

An expert's qualifications, and not the defendant
physician's area of practice, controls the
admissibility of an expert's testimony in a
medical malpractice action. West's Ga.Code
Ann. § 24-9-67.1(c)(2).

3 Cases that cite this headnote

[6] Evidence
Due care and proper conduct in general

Orthopedist was qualified to give expert
testimony in support of patient's medical
malpractice action against neurologist for failure
to diagnose hip fracture as required by statute
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requiring knowledge and experience in the area
of practice or specialty in which the opinion
was given, despite neurologist's allegations that
witness, as an orthopedist, could not judge
neurologist's performance as a neurosurgeon
called in for a neurosurgical consultation. West's
Ga.Code Ann. § 24-9-67.1(c)(2).

4 Cases that cite this headnote
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Opinion

SMITH, Presiding Judge.

*617  Mary Williams and her husband filed this medical
malpractice action against Robert Abramson, M.D. and
his professional corporation, Neurological Associates of
Augusta, P.C., alleging that Dr. Abramson negligently
failed to diagnose Mrs. Williams's broken hip during
a neurosurgical consultation. Abramson and Neurological
Associates moved to dismiss the complaint on the ground that
the affidavit attached to it was from an orthopedist, Joseph C.
Tatum, M.D., and that the affidavit was therefore insufficient
as a matter of law under OCGA § 24-9-67.1. The trial court
denied the motion to dismiss, and this appeal followed. We
find no error and affirm.

The undisputed facts are as follows. On March 10,
2005, the Williamses filed a complaint alleging that Mrs.
Williams's primary care physician called on Dr. Abramson,
a neurologist, to perform a consultation concerning her
complaints of pain in her back and left thigh. Dr. Abramson
saw her first on March 20, 2003, and last on April 8,
2003. When Mrs. Williams's pain continued, she consulted a
chiropractor, who diagnosed her on June 16, 2003, as having
a fractured left hip. The Williamses' complaint alleged that
Dr. Abramson and Neurological Associates negligently failed
to diagnose the hip fracture. The Williamses attached to the

complaint an affidavit from Dr. Tatum, a licensed orthopedist,
in which he asserted that Dr. Abramson “failed to timely
recognize and diagnose that [Mrs.] Williams was suffering
from a fracture of the femur of her left hip.” Dr. Tatum also
avowed that Dr. Abramson's failure to examine Mrs. Williams
adequately and failure to order x-rays “deviat[ed] from the
standards of the medical profession generally under like or
similar circumstances ... result[ing] in increased pain in the
left hip and leg, and contribut[ing] to the requirement for a
total hip replacement.”

Abramson and Neurological Associates moved to dismiss the
complaint as defective under OCGA § 9-11-9.1 because Dr.
Tatum's affidavit failed to comply with the expert testimony

requirement of OCGA § 24-9-67.1. 1  The trial court ruled that
the statute “does not ... *618  require that the plaintiff's expert
be a member of the same specialty as the defendant doctor,”
and that Dr. Tatum's affidavit showed he had the requisite
knowledge and experience to give his opinion on the alleged
failure to diagnose. The trial court therefore denied the motion
and certified the case for immediate review. We granted the
Williamses' application for an interlocutory appeal.

[1]  [2]  [3]  “[A] motion to dismiss for an insufficient
affidavit under [OCGA] § 9-11-9.1 is a motion to dismiss
for failure to state a claim under [OCGA] § 9-11-12(b)
(6).” Hewett v. Kalish, 264 Ga. 183, 185(1), 442 S.E.2d 233
(1994). A trial court may grant such a motion only where the
affidavit attached to the complaint “discloses with certainty
that the plaintiff would not be entitled to relief under any
state of provable facts.” (Punctuation omitted.) Id. at 186(2),
442 S.E.2d 233. Accepting the allegations of the plaintiffs'
complaint and affidavit as true, we review the trial court's
application of OCGA § 24-9-67.1 to these facts de novo.
Tenet Healthcare Corp. v. Gilbert, 277 Ga.App. 895, 898(2),
627 S.E.2d 821 (2006).

OCGA § 24-9-67.1(c)(2) reads in relevant part:

[I]n professional malpractice actions,
the opinions of an expert, who
is otherwise qualified as to the
acceptable standard of conduct of the
professional whose conduct is at issue,
shall be admissible only if, at the time
the act or omission is alleged to have
occurred, such expert ... [,][i]n the case
of a medical malpractice action, had
actual professional knowledge and
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experience in the area of practice or
specialty in which the opinion is to be
given.

(Emphasis supplied.)

Dr. Abramson argues that Dr. Tatum could not have “actual
professional knowledge **767  and experience in the area
of practice or speciality in which [his] opinion [was] given,”
as required by OCGA § 24-9-67.1(c)(2), because as an
orthopedist, he is not competent to judge Dr. Abramson's
performance as a neurosurgeon called in for a neurosurgical
consultation. In an unrelated case, however, we recently
considered and rejected Dr. Abramson's argument under
similar circumstances.

In Cotten v. Phillips, 280 Ga.App. 280, 633 S.E.2d 655
(2006), this court held that the trial court did not err in
admitting testimony by a vascular surgeon concerning an
orthopedist's failure to assess the vascular issues incident to
a plaintiff's knee replacement surgery. We began by quoting
the trial court's reasoning:

It appears that the legislature has
allowed for an overlap in specialties,
whereby an otherwise qualified
medical doctor *619  belonging to
Specialty A can render an opinion
about the acts or omissions of another
medical doctor belonging to Specialty
B-so long as the opinion of the
expert witness belonging to Specialty
A pertains to Specialty A.

(Punctuation omitted). Id. at 283, 633 S.E.2d 655. We also
noted that although other states have required that expert
witnesses and defendant doctors have the same specialty, the
Georgia General Assembly considered and rejected just such
a version of OCGA § 24-9-67.1. Id. at 284-285, 633 S.E.2d
655. And we noted the legislature's intent to follow federal
practice on the issue as developed in Daubert v. Merrell Dow
Pharmaceuticals, 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d
469 (1993), and its progeny. “[U]nder Daubert, disputes as to

an expert's credentials are properly explored through cross-
examination at trial and go to the weight and credibility of
the testimony, not its admissibility.” (Citations and footnote
omitted.) Id. at 286, 633 S.E.2d 655. We therefore held in
Cotten that the trial court did not abuse its discretion in
admitting the testimony of the vascular surgeon concerning
the performance of the orthopedist. Id. at 287, 633 S.E.2d 655.

[4]  [5]  This case involves the construction of OCGA
§ 24-9-67.1, not the review of a trial court's discretionary
decision to admit or exclude evidence at trial. But even under
the de novo review required on questions such as this, we
conclude that the statutory “area of practice or specialty in
which the opinion is to be given” is dictated not by the
apparent expertise of the treating neurologist, but rather by the
allegations of the complaint concerning the plaintiff's injury.
The statute contemplates that “the expert may very well
have a different area of practice than the defendant doctor.”
Cotten, supra at 285, 633 S.E.2d 655. It is thus the expert's
qualifications, and not the defendant doctor's area of practice,
that control the admissibility of the expert's testimony. Id.

[6]  Dr. Tatum is qualified to give an opinion on the
orthopedic issues presented in this case, and under OCGA
§ 24-9-67.1(c)(2), he thus has the requisite “knowledge and
experience in the area of practice or specialty in which the
opinion is given.” OCGA § 24-9-67.1 therefore authorizes
Dr. Tatum to render an expert opinion in the case. Because
we cannot say, assuming that the allegations of Dr. Tatum's
affidavit are true, that Williams is not entitled to relief under
any state of provable facts, we conclude that the trial court
correctly denied the motion to dismiss.

Judgment affirmed.

RUFFIN, C.J., and PHIPPS, J., concur.

Parallel Citations

636 S.E.2d 765, 06 FCDR 2958

Footnotes

1 OCGA § 24-9-67.1 took effect on February 16, 2005, a few weeks before the complaint in this case was filed. See Ga. L. 2005, p. 1, § 7.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&pubNum=708&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&pubNum=708&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&pubNum=708&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&pubNum=711&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498839&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0228856301&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0292473301&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=I093e867a48d811db8ac4e022126eafc3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

