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Synopsis

Background: Patient brought a medical-negligence action
against doctor who removed a portion of patient's colon
during asurgery and | ater performed an emergency col ostomy
after he discovered that alarge portion of patient's remaining
colon was necrotic. The State Court, Fulton County,
Thompson, J., entered judgment on ajury verdict in favor of
doctor. Patient appeal ed.

Holdings: The Court of Appeals, Johnson, P.J., held that:

[1] evidence of observations of doctor made by patient'swife
after emergency colostomy and of doctor's statement to wife,
“This was my fault,” immediately after that surgery was
inadmissible, and

[2] any error in trial court's admission of expert testimonies
of two doctors was not reversible error.

Affirmed.

West Headnotes (4)

[1] Evidence
&= Actsor Conduct

Evidence of observations of doctor made by
patient's wife after emergency colostomy and
of doctor's statement to wife, “This was my
fault,” immediately after that surgery was
inadmissible at medical-negligence trial under
statute precluding admission of statements or
conduct expressing regret, apology, mistake, or
error in such cases. West's Ga.Code Ann. § 24—
3-37.1(c).

Mext

(2]

(3]

(4]

Cases that cite this headnote

Courts
&= Appellate or Supreme Courts

Georgia Supreme Court has exclusive
appellate jurisdiction over cases in which
the constitutionality of a law, ordinance, or
congtitutional provision has been drawn into
guestion and will not rule on a constitutional
question unless it clearly appears in the record
that the trial court distinctly ruled on the point.

1 Cases that cite this headnote

Appeal and Error

&= Necessity of timely objection
Appeal and Error

&= Rulings on evidence in generd

Appeal and Error
&= Opinions and conclusions

Any error in trial court's admission of expert
testimonies of two doctors, whose qualifications
to testify as experts were allegedly not
shown by defendant doctor, was not reversible
error at medical-negligence tria following an
emergency colostomy; plaintiff patient failed
to timely challenge expert testimony and seek
rulings thereon. West's Ga.Code Ann. § 24-9—
67.1.

Cases that cite this headnote

Appeal and Error
&= Necessity of timely objection

Patient waived all objections to trial court's
admission of expert testimonies of two doctors,
whose qualifications to testify as experts were
allegedly not shown by defendant doctor, at
medical-negligence trial, where patient failed
to contemporaneously object. West's Ga.Code
Ann. § 24-9-67.1.

1 Cases that cite this headnote


http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/157k219/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-3-37.1&originatingDoc=Ic78f7675d5bf11dcb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-3-37.1&originatingDoc=Ic78f7675d5bf11dcb6a3a099756c05b7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&headnoteId=201514800400120120830142735&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/106/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/106k472.2/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&headnoteId=201514800400220120830142735&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k230/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k242(4)/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k1050.1(12)/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=Ic78f7675d5bf11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=Ic78f7675d5bf11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&headnoteId=201514800400320120830142735&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k230/View.html?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=Ic78f7675d5bf11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST24-9-67.1&originatingDoc=Ic78f7675d5bf11dcb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic78f7675d5bf11dcb6a3a099756c05b7&headnoteId=201514800400420120830142735&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)

Airasian v. Shaak, 289 Ga.App. 540 (2008)
657 S.E.2d 600, 08 FCDR 462

Attorneysand Law Firms
**601 Brian Keith Panessa, Atlanta, for Appellant.

Huff, Powell & Bailey, Michael Scott Bailey, Atlanta, for
Appellee.

Opinion
JOHNSON, Presiding Judge.

*B540 This action arises out of a surgery that took place on
March 15, 2001. Dr. George Shaak removed a significant
portion of Robert Airasian's colon during the surgery. On
March 29, 2001, Shaak performed an emergency colostomy
after hediscovered that alarge portion of Airasian'sremaining
colonwasnecratic. Airasian filed amedical negligence action
against Shaak, alleging his colon died because Shaak failed to
provide adequate blood flow to the surgery site and failed to
monitor Airasian's condition following the first surgery. The
case was tried before a jury the week of January 29, 2007,
and the jury returned a verdict in favor of Shaak. Airasian
appeals, alleging the trial court erred in refusing to admit
“statements against interest” made by Shaak on the date of the
second surgery and erred in allowing Dr. Marvin Corman and
Dr. Vernon Henderson to testify as experts without properly
establishing their credentials. We find no error.

[1] 1. Airasian contends the trial court erred in ruling that
he was prevented from presenting evidence that Shaak made
admissions of negligence on March 29, 2001. According to
Airasian, he should have been allowed to present (1) his
wife's observations that Shaak appeared “white as his jacket”
and “quite upset” after the second surgery, and (2) Shaak's
statement to Airasian's wife immediately after the second
surgery: “This was my fault.” Airasian asserts that these
observations and statements should have been admissible as
statements against interest and under the res gestae exception
to the hearsay rule. Even assuming that Shaak made the
statements at issue, the trial court properly excluded these
observations and statements pursuant to OCGA § 24-3—
37.1(c).

OCGA § 24-3-37.1(c) provides asfollows:

In any claim or civil action brought
by or on behalf of a patient allegedly

experiencing an unanticipated
outcome of medica care, any
and dl statements, affirmations,

Mext

gestures, activities, or conduct
expressing  benevolence,  regret,
apology, sympathy, commiseration,
condolence, compassion, mistake,
error, or a general sense of
benevolence which are made by a
health care provider ... to the patient,
a relative *541 of the patient, or a
representative of the patient and which
relate to the unanticipated outcome
shall be inadmissible as evidence
and shall not constitute an admission
of liability or an admission against
interest.

**602 Clearly, Shaak's alleged actions and statements fall
within the plain meaning of the statute. Where the language
of astatute is plain and unambiguous, judicial constructionis

not only unnecessary, it is forbidden. L

In an effort to circumvent the statute, Airasian argues that the
General Assembly did not intend for the statute to apply in
the instant case because the statute would have to be applied
retroactively. However, this argument belies the expressed
intent of the General Assembly, which addressed this issue
and clearly provided for retroactive application of the statute:

Code Sections 51-12-31 and 51-12—
33, as amended by this Act, and Code
Sections 51-1-29.5, 51-2-5.1, and
51-13-1, as enacted by this Act, shall
apply only with respect to causes of
action arising on or after the effective
date of this Act, and any prior causes
of action shall continue to be governed
by prior law. It is the intention of
the General Assembly that all other
provisions of this Act shall apply
to causes of action pending on its
effective date, unless such application

would be unconstitutional . 2

The express language shows that the General Assembly
intended that OCGA § 24-3-37.1 be applied to cases pending
at the time the law was passed. Contrary to Airasian's
arguments, an analysis of other parts of Senate Bill 3 does
not warrant disregarding the stated intent of the Genera
Assembly with regard to OCGA § 24-3-37.1. In fact, the
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General Assembly addressed the issue of any application
“absurdity”:

In the event any section, subsection,
sentence, clause, or phrase of this Act
shall be declared or adjudged invalid
or unconstitutional, such adjudication
shal in no manner affect the
other sections, subsections, sentences,
clauses, or phrases of the Act, which
shall remain of full force and effect
asif the section, subsection, sentence,
clause, or phrase so declared or
adjudged invalid or unconstitutional
were not originally a part hereof. The
General Assembly declaresthat *542
it would have passed the remaining
parts of this Act if it had known
that such part or parts hereof would
be declared or adjudged invalid or

uncongtitutional .

[2] Airasian also argues that retroactive application in
this case would be unconstitutional since he “invested his

own money in prosecuting this claim in reliance upon the

statements at issue.” However, the merits of this contention

cannot be reached:

Our Supreme Court has exclusive
appellate jurisdiction over cases in
which the congtitutionality of a law,
ordinance, or constitutional provision
has been drawn into question, and will
not rule on a constitutional question
unless it clearly appears in the record
that the trial court distinctly ruled on

the point. 4

Here, the trial court did not expressly rule upon the
congtitutionality of the statute. The trial court did not err in
excluding the statements or actions allegedly made by Shaak.

[3] 2. Airasian contendsthetrial court erred in admitting at
trial the expert testimony of Dr. Corman and Dr. Henderson
because Shaak failed to present evidence at trial that these
doctorswere qualified to testify under OCGA 8§ 24-9-67.1. It
iswell established that the issue of admissibility or exclusion
of expert testimony rests in the broad discretion of the trial
court, and consequently, the trial court's ruling on the issue

Mext

cannot be reversed absent a manifest abuse of discretion.®
We find no such abuse.

[4] Wefirst notethat Airasian doesnot arguein hisappellate
brief that Corman and Henderson are not qualified to give
expert testimony in this case, he simply argues that Shaak
failed to present evidence at trial showing that Corman
and Henderson possessed the proper qualifications discussed
in **603 OCGA § 24-9-67.1. However, Shaak correctly
points out that Airasian failed to seek atimely ruling under
subsection (d) of that Code section. OCGA § 24-9-67.1isa
pretrial qualification statute:

Upon motion of a party, the court may
hold a pretrial hearing to determine
whether the witness qualifies as
an expert and whether the expert's
testimony satisfies the requirements
of subsections (&) and (b) of this
Code section. Such hearing and *543
ruling shall be completed no later
than the final pretrial conference
contemplated under Code Section 9—

11-16.5

Both the Supreme Court of Georgia and this Court haveruled
that achallenge under OCGA § 24-9-67.1 must be completed

by the pretrial conference.” No transcript of a pretria
conference is in the record before us. However, the record
does reveal that the depositions of Corman and Henderson
were taken in the summer of 2005, one and one-half
years before the consolidated pretrial order and trial in this
case. Because Airasian failed to timely challenge the expert
evidence under OCGA § 24-9-67.1 and seek rulingsthereon,

wefind no reversible error in the admission of the evidence.

Even assuming that the untimeliness of Airasian's request for
a hearing did not waive the particular grounds asserted in
his motion to strike brought at the close of evidence, “he

nevertheless waived all remaining objections to the expert

testimony by failing to object contemporaneously.” 9

Judgment affirmed.

PHIPPS and MIKELL, JJ., concur.
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Footnotes

1 See Sx Flags Over Ga. Il v. Kull, 276 Ga. 210, 211, 576 S.E.2d 880 (2003).

2 Senate Bill 3, Section 15(b) (2005).

3 Senate Bill 3, Section 14 (2005).

4 (Punctuation and footnote omitted.) Griffin v. Burden, 281 Ga.App. 496, 497(2), 636 S.E.2d 686 (2006).

5 See Cotten v. Phillips, 280 Ga.App. 280, 283, 633 S.E.2d 655 (2006).

6 OCGA § 24-9-67.1(d).

7 See Bailey v. Edmundson, 280 Ga. 528, 533(5), 630 S.E.2d 396 (2006); Ambling Mgmt. Co. v. Purdy, 283 Ga.App. 21, 26-27(2),

640 S.E.2d 620 (2006).

8 Purdy, supra at 27, 640 S.E.2d 620.
9 (Citations omitted.) Edmundson, supra.
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