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Court of Appeals of Georgia.

ARMSTRONG et al.
v.

RAPSON.

No. A09A1721.  | Aug. 28, 2009.

Synopsis
Background: Patient brought medical malpractice action
against surgeon and his professional corporation. The State
Court, Fulton County, Eady, J., denied defendants' motion for
summary judgment, and they appealed.

Holding: The Court of Appeals, Blackburn, P.J., held that
affirmance of decision to deny surgeon's summary judgment
motion was required by omission from record of some
evidence upon which trial court relied.

Affirmed.

West Headnotes (1)

[1] Appeal and Error
Evidence

Affirmance of decision to deny surgeon's
summary judgment motion in medical
malpractice action that alleged sponge was left
in patient was required by omission from record
of some evidence upon which trial court relied,
including deposition of expert who testified
about key surgical record regarding sponge
count; surgeon instructed that only items listed
on notice of appeal be included in record, rather
than designating portions of record to be omitted.
West's Ga.Code Ann. § 5-6-37.
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Opinion

BLACKBURN, Presiding Judge.

*884  In this medical malpractice action involving a sponge
left in a patient, Dr. Ned Armstrong and his professional
corporation (Orthopaedic Surgery, P.C.) appeal from the
denial of their motion for summary judgment. They claim
no evidence showed that Dr. Armstrong acted negligently
in the surgery at issue. Because defendants omitted from
the appellate record evidence relied on by the trial court in
denying summary judgment, we must affirm.

We note first that the notice of appeal filed by defendants Dr.
Armstrong and his corporation was not in the form directed
by OCGA § 5-6-37 in that, rather than designating portions
of the record to be omitted on appeal, defendants instructed
that only items listed on the notice of appeal be included in
the record sent to this court. Under the statutory scheme, the
notice of appeal provides information concerning omission
of portions of the record before the lower court. See Bennett

v. Exec. Benefits. 1  Thus, we are unable to discern from the
notice of appeal what evidence was omitted from the appellate
record.

Nonetheless, as in Bennett, “after study of the record sent
up *885  and communication with the clerk of the court
below, it is apparent that under the directions contained in the
notice of appeal, some portion of the evidence upon which
the [trial] court relied in this case has been omitted from the
record on appeal.” Id. For example, several depositions on file
in the trial clerk's office were not included in the appellate
record designated by defendants, including the deposition of
an expert nurse Stevenson, who apparently testified as to
the meaning of a key medical record on the surgery at issue
and the sponge count and who was quoted to this effect in
plaintiff's brief in opposition to summary judgment.

Under such circumstances, we must affirm.

When this court reviews the grant of
summary judgment, we must look at
the entire record before the trial court.

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0289789701&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0228742601&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I18bfeab693c311de8bf6cd8525c41437&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/30k635(3)/View.html?docGuid=I18bfeab693c311de8bf6cd8525c41437&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST5-6-37&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I18bfeab693c311de8bf6cd8525c41437&headnoteId=201970290000120100301061538&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0150931901&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0400065001&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0275516401&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0228742601&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000468&cite=GAST5-6-37&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993227337&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993227337&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993227337&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993227337&originatingDoc=I18bfeab693c311de8bf6cd8525c41437&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Armstrong v. Rapson, 299 Ga.App. 884 (2009)

683 S.E.2d 915, 09 FCDR 2919

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2

It is well established that the burden is
on the party alleging error to show it
affirmatively by the record and where
the proof necessary for determination
of the issues on appeal is omitted from
the record, an appellate court must
assume that the judgment below was
correct and affirm.

(Punctuation omitted.) Advanced Electrical Systems v.

Turkin. 2  Thus, we have consistently affirmed the trial court's
summary judgment order where the appellant has omitted
a deposition or other evidence from the appellate record,
especially where, as here, the trial court stated in its order
that it has relied on “the entire record” in reaching **917

its decision. See id.; Roach v. Roach. 3  “As appellants have
omitted from the record some portion of the evidence upon
which the state court relied, we must affirm.” Transport

Indem. Co. v. Hartford. 4  See Regency Exec. Plaza Unit

Owner's Assn. v. Wilmock, Inc.; 5  Moulton v. Wood. 6

Judgment affirmed.

ADAMS and DOYLE, JJ., concur.
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1 Bennett v. Exec. Benefits, 210 Ga.App. 429, 436 S.E.2d 544 (1993).
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3 Roach v. Roach, 237 Ga.App. 264, 265, 514 S.E.2d 44 (1999).

4 Transport Indem. Co. v. Hartford Ins. Co., 198 Ga.App. 265, 266, 401 S.E.2d 294 (1990).

5 Regency Exec. Plaza Unit Owner's Assn. v. Wilmock, Inc., 237 Ga.App. 193, 194-195, 514 S.E.2d 446 (1999).

6 Moulton v. Wood, 265 Ga.App. 389, 389-390, 593 S.E.2d 911 (2004).
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